STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,010
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision of the Departnent of
Social Welfare to term nate her ANFC benefits based upon her
recei pt of lunmp suminconme in the formof a personal injury
settlement. This matter was heard and an initial
recommendati on was nmade at the Novenber 7, 1990 Board neeting.

The Board voted to remand the matter for new evidence on the
medi cal necessity of the expenditures. A supplenental hearing
was hel d on Decenber 13, 1990. The follow ng findings of fact

and | egal concl usions are based on both hearings.

FI NDI NGS OF FACT

1. The petitioner receives ANFC benefits on behal f of
hersel f and her three children. Her husband is disabled and
receives his own Social Security paynents. The famly has
been receiving ANFC for several years.

2. The petitioner was in an autonobile accident in 1986.

Prior to that tinme she was the famly's principal wage earner
but the accident seriously affected her ability to work.
Al t hough Medi caid paid for nost of her nedical expenses (and

was reinmbursed fromthe insurance settlenent), she had about
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$500. 00 in unrei nbursed expenses for transportation and child
care related to her nedical therapy.

3. The petitioner retained an attorney in order to
obtai n conpensation for her injuries. Her attorney was
unawar e throughout this tinme period that she was an ANFC
recipient. The petitioner was in a neck brace, had her arm
in a cast and used a TENS unit for a tine after her accident
and frequently appeared at the welfare office in that
condition. The petitioner believes she may have told the
Department that she had obtained a | awer to recover for her
injuries but cannot recall when or to whom she nay have
given this information, as she has had several different
case workers over the year. The Departnent has no record of
such a report and the petitioner's current worker, who has
assi sted her since, knew that she had sonme nedi cal problens
but did not know that it was the result of an accident. The
evi dence does not support a finding that the petitioner ever
reported that she m ght receive an injury settlenment to the
Department or that the Departnment had reason to know t hat
fact.

4. The petitioner underwent several periodic reviews
of her eligibility during her years on ANFC, at which she
was instructed to report the receipt of all incone to the
Departnment. On February 22, 1990, the petitioner signed a
formstating that she understood that "any change in ny

ci rcunstances that mght affect ny eligibility for benefits
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or the amount of such benefits must be reported i nmediately
(within 10 days) to the Departnent of Social Welfare. "
and specifically that "exanples of some things | nust report
are: . . . receipts of lunp sum paynent (. . .insurance
settlenment, etc.)"

5. On August 16, 1990, the petitioner received a | unp
sum insurance settlement of $7,023.53 as her share (after
Medi cal and | egal expenses were deducted) of her injury
conpensati on awar d.

6. On August 27, 1990, the petitioner's caseworker
received a nmeno fromthe Medicaid Departnent that they had
received a settlenment on the petitioner's behalf and that
she may have received a cash settlenent herself. The
petitioner's caseworker called her and asked her to cone in
to review her situation.

7. On August 29, 1990, the petitioner cane in and
stated that she was expecting to receive over $7,000.00 but
had not received it yet. He caseworker explained the
operation of the lunp sumrule with regard to her ANFC and
her eligibility for other progranms when she received that
nmoney. The worker advised her again that she had to report
t he noney i medi ately when she got it and had her sign
anot her "Agreenent to Report Change", the same form she had
signed in February. The petitioner and the worker discussed
a lunmp sumthe petitioner had received sonme years ago as the
result of an inheritance and how that had affected her

benefits. Finally they also discussed the possibility of a
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Medi cai d wai ver to get a swimm ng pool use voucher for a
chil d who needed hydr ot her apy.

8. Later that sanme afternoon of August 29, 1990, the
petitioner called back and told her caseworker that she had
actually received the noney thirteen days earlier and had
spent all of it. She stated that she understood that she
had to report the noney but felt she had ten "working" days
to report the change. She did not tell the truth at the
i ntervi ew because she was caught off guard when she was told
she woul d have to Iive on noney she had al ready spent.

9. After verifying the anobunt of the award, the
Department sent the petitioner a notice on Septenber 4,

1990, closing her ANFC grant of $613.00 per nonth due to the
recei pt of the lunmp sum of $7,023.53 until My of 1991. She
was advi sed that the period could be recalculated if the
noney were spent for certain reasons. Because all of her
settl ement had been spent, the petitioner was still eligible
for Food Stanps, Medicaid and Fuel Assi stance.

9. The petitioner presented docunentation that she had
spent the noney on the follow ng:

a) A 24 foot, 4 foot deep above

ground pool - 8/16/90 $3, 600. 00
b) Children's clothing new and

used. (various dates in August) 665. 55
c) Taxes to town - two quarters 572.70

(current and future) 8/17/90
d) Lunber, tools and hardware to build

a deck and gate. 522. 14
e) CVPS bill - $143.00 of which was an

arrear age. 9/ 17/ 90 276. 00
f) Four new tires and nounting 254. 07
g) Weddi ng gift 200. 00

h) Rei mbur senent for weddi ng expense
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to daughter. 150. 00
i) Groceries 149. 98
i) Johnson & Dix bill - bal ance

of $293.57 - $81.00 due per budget

plan - 8/17/90 81. 00
k) Pool cover - 9/1/90 78. 96
l) Mort gage to FnHA 72.00
m Current credit paynents on appliances. 61. 00
n) Community Col | ege registration and

books for daughter 59. 90
0) Used radio 50. 00
p) Weddi ng photos - 8/18/90 45. 20
q) Speci al shoes for daughter 39. 00
r) Non- prescri ption medi ci ne and nedi cal

supplies - 8/17 - 8/31/90 38. 90
S) Current credit paynent on | awnnmower. 31. 00
t) AVCO finance revolving credit account. 15. 83

$6, 963. 23

11. As of August 24, 1990, the petitioner's checking
account showed a bal ance of $17.40.

12. Although the petitioner clains that the $39. 00 shoe
purchase was nedically required, she put forth no evidence
of that fact even though the record was |eft open for two
weeks for her to do so.

13. The expenditures of $254.07 nmade for four new tires
and nmounti ng was on an aut onobil e which had badly worn tires
and is needed to transport nenbers of the househol d one of
whom i s di sabl ed, one of whomis recovering froman acci dent
and one of whom has a | eg nuscle disorder to various doctors
and therapies several tinmes per week.

14. The petitioner's teenage daughter suffers from
bil ateral chronic conpartnent syndrone in her lower leg. A
few nonths ago she had surgery and she will undergo surgery
again in the near future. Both her physicians have

recommended that she engage in a program of regular sw nm ng
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for her rehabilitation.

15. The petitioner installed a pool with a deck in her
backyard with $4,201. 00 of the lunp sum she received in
order to provide her daughter with a place to swm
Al t hough the pool is heated, it cannot be use for at |east
si x nmonths per year. The petitioner installed the pool
wi t hout investigating other alternatives for regular
swnmng. In the petitioner's town there is a year round
hot el pool which may be used for $10.00 per visit, as well
as a nunici pal pool for sumrer use. In a nearby comunity
is a health club with a year round pool which sells yearly
menber ships to the public. The petitioner indicated that
t he nmuni ci pal pool was too overcrowded for physical therapy,
but had not investigated costs or transportation options.
She felt the health club m ght be too expensive or difficult
to get to. The petitioner's daughter is currently sw nm ng
at the hotel pool on a daily pay basis. The petitioner, who
is a Medicaid recipient, has never asked the Departnent for
assi stance with swi mm ng expenses for her daughter.

16. The Departnent represented that upon application it
woul d have, and still will, pay for any physical therapy and
transportation to that physical therapy under the Medicaid
programif it is found to be nedically necessary for the
petitioner's daughter.

ORDER
The Departnent's decision that the petitioner should be

disqualified fromreceiving benefits through May of 1991 due
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to countable incone of $7,023.53 is reversed and renmanded
for calculation of a new disqualification period based on a

countabl e | unmp sum of $6, 087. 56.

REASONS
When an individual receives a | unp-sum paynent her
househol d becones ineligible for ANFC for the nunber of

nont hs obt ai ned by dividing the household' s nonthly

"standard of need" (which is set by regulation--see WA M >

2245.2) into the total anmount of the lump sum WA M >

2250. 1 .

The petitioner essentially makes three clai ns agai nst
the inmposition of the disqualification in this matter, 1)
that the Departnent should be estopped fromenforcing the
lunmp sumrul e agai nst her because of its failure to tinely
informher of its effect; 2) that her insurance settl enent
shoul d not be included as a resource to the extent that it
actual |y conpensates her for past expenses; and 3) that the
period of disqualification should be reduced because sone or
all of the noney was spent on nedical necessities or for
ot her househol d essenti al s. Each of these argunents wll
be considered in turn.

(1) Estoppel

The Board has held in Fair Hearing No. 9273 that
est oppel agai nst the Departnent (a governnment agency) is an
unusual renmedy which will only apply when the petitioner has

shown that she neets all of the elenents for estoppel set
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out by the Vernont Supreme Court in Fisher v. Poole, 142 Wt.

162 (1982), and shows that a great injustice will result
whi ch outwei ghs the Departnent's need to carry out it

policies. See Burlington Fire Fighters Association, et al

v. Gty of Burlington, 149 Vt. 293 (1988).
The el ements of estoppel nust be established by the
person invoking the doctrine and require:

First, the party to be estopped nmust know the facts;
second, the party being estopped nmust intend that his
conduct shall be acted upon or the acts must be such
that the party asserting the estoppel has a right to
believe it is so intended; third, the latter nust be
ignorant of the true facts; and finally, the party
asserting the estoppel nust rely on the conduct of the
party to be estopped to his detrinment. Fisher, supra at
168.

The evi dence shows that the party to be estopped, the
Departnment, did not know the true facts here because the
petitioner never notified it of her receipt of the |unp sum

The petitioner's argunent that the Departnent has
constructive notice that she would be getting a persona
injury settlement because they were aware of her physical
condition is unpersuasive. Even had the Departnent’'s worker
realized that her injuries were the result of an accident,
there is no reason for her to have known that the
petitioner's injuries were caused by anot her person who had
i nsurance which would be paid out in the formof a

settlenment in the near future.

It is the petitioner's obligation to informthe

Department of any change of circunstances i medi ately which
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is defined by "the regulations” as within ten days. WA M
5> 2220. The petitioner knew or should have known based

upon information given her many tines and agreenents signed
by her, that she was to report any change and, specifically,

the receipt of a |unp suminsurance paynent, immedi ately
upon receipt. See also WA M 5> 2250.1. It appears that

the petitioner understood this obligation although she made
no attenpt to report the receipt of the settlenment until it

was di scovered by the Departnent sone thirteen days Iater.1

Wthout the petitioner's report, there is no way the

Depart ment coul d have known the facts of her situation and
given her any instructions thereon. It nust be concl uded,
therefore, that the petitioner has failed to neet even step
one of the estoppel argunment. 1In addition, as estoppel is
an equitable remedy which requires the person invoking it to
have "cl ean hands", the Board has generally not allowed its
i nvocation where the petitioner has initially failed in her
obl i gati on under the regul ati ons.

(2) Conpensation for Past Losses

The Departnent's regulations include in the definition
of "lunmp sum i ncone"

Lunp sum paynents, including wi ndfall paynents,
shal |l be counted as inconme unless excluded under
an exception cited below. Lunp sum paynents,

i ncludi ng wi ndfall paynents, which have been set
aside in a trust fund and which are excluded in
accordance with ANFC policy relating to "Trust
Funds" shall not be counted as incone.
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Addi tional exceptions to the above regul ation are:

2) | nsurance paynents or simlar third party
paynents, 1f received for paynent of nedi cal
bills or funeral costs and used for those
pur poses, mnmust be excluded. Also excluded
woul d be a hone owner's insurance paynent
(e.g., for a house which burned down) if it
is used to rebuild or repair the house or
purchase a new one.

WA M > 2250.1%2

The petitioner argues that approxi mately $500.00 of her
personal injury award is to conpensate her for expenses
associated with her physical therapy (transportation and
child care) which were not covered by Medicaid. The
petitioner did not keep recei pts because she did not realize
she woul d need them |l ater, but her allegations, considering
the extent of her injuries, are entirely credible.

Therefore, $500.00 of the $7,023.53 settlenment should be

excl uded because it is in reinbursement for her for
medically related bills which she presumably had to pay from
her ANFC grant.

The petitioner's request to exclude anobunts which she
has or may have to spend to replace fl ood danaged assets are
not deductible froman unrel ated personal injury settlenent.

| f she gets a flood insurance settlenment (which she is
pursui ng), she may deduct anounts used to replace |lost itens

fromthat settl enent.
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(3) Recalculation of Ineligibility Period

The regul ations give sone relief fromthe harsh
di squalification of the lunp sumrule as foll ows:

The period of ineligibility due to a |unp sum
benefit may be recalculated if:

1. An event occurs which, had the famly
been receiving assistance, would have
changed the anount pai d.

2. The incone received has becone
unavail able to the famly for
ci rcunst ances beyond its control. Such
ci rcunst ances i nclude, but are not
limted to, death or incapacity of the
princi pl e wage earner, or the |oss of
shelter due to fire or flood.

3. The famly incurs and pays for nedical
expenses which offset the |unp sum
i ncone.

WA M > 2250.1
The petitioner first clainms that she and her famly

have incurred and paid for a nedical expense--the purchase
of a swmmng pool for a child with a disease of the |eg--
whi ch should be offset fromthe lunp sum The petitioner's
daughter's physicians have prescribed that she becone
involved in a swming programto aid in her rehabilitation.

For purposes of this appeal the necessity of the therapy is
not in question. However, the necessity of the nmeans used
to provide that therapy is very nuch in question. The
petitioner did not apply to Medicaid for help, or
i nvestigate obtaining a health club nenbership or other
right to use a year-round pool. Wthout |ooking at any

alternatives, she used a consi derabl e chunk of her own
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scarce funds to put in a pool which cannot even be used for
over half of the year. She has still been forced to pay for
an indoor pool in the winter. As there were potentially
many ot her | ess expensive and nore conprehensive ways to
provi de a swi mm ng program for her daughter which were
totally unexplored, it cannot be found that the over

$4, 000. 00 spent by the petitioner on the pool, deck and
accessories was a necessary neans of providing therapy and
therefore a bona fide deductible nedical expense. However,
it can be found that anmpunts paid for drugs and band-ai ds
and the like for famly use were nedi cal expenses which can
of fset the lunp sumin the anmobunt of $38. 90.

Finally, the petitioner asks that her |unp sumincone
be offset because it has becone unavailable to the famly
for circunstances beyond its control, citing the strain on
her famly finances due to her incapacity and the famly's
| oss of several itenms in a flood, including their furnace
which will have to be replaced. However, the petitioner
points to no specific expenditures (other than the
repl acenent of a |awnnmower) which are a result of these
condi ti ons.

To exclude incone under this section, it nust have been
spent for itens necessary for the health and well-being of
the famly and nust be out of the usual course of nonthly
expenditures expected of a famly in these circunstances.
Thus, car repair expenses have been deducted when a famly

can show that a car is necessary for their transportation to
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wor k, shoppi ng or nedi cal expenses (See Fair Hearings No.
9629, 9273), and paynents made on past due bills have been
deducted when its shows that it is necessary to avoid
eviction or the cut-off of essential utilities such as heat
and electricity. (See Fair Hearing No. 9458)

The petitioner bought four new tires for her car which
car is essential for the transportation of her famly to
doctor's appoi ntnents and physical therapy (including
swWi nming arenas!). Therefore, that anmount shoul d be
excl uded as being necessary to the famly's health and wel |l -
bei ng. She did pay a $143.00 arrearage on her electric bill
which, it is reasonable to conclude, would have resulted in
a shut-off without its paynment. The petitioner can get an
of fset for that amount. O her expenses reported by the
petitioner were either ordinary non-deductible |iving
expenses, such as food, clothing, utilities, nortgage and
t axes, debt installnent |oans, or non-essential expenses
such as wedding gifts, a radio, |awnower, photographs, and
col | ege books. It cannot be found that any of these latter
expenditures were nmade for reasons beyond the famly's

contr ol

CONCLUSI ON
The Departnent's decision that the petitioner's
personal injury insurance paynent settlenent is generally
subject to the lunp sumdisqualification rule is correct.

However, $935.97 of the $7,023.53 actually received should
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be deducted fromthe sumto show amounts used to cover
unr ei nbursed nedi cal l y-rel at ed expenses connected with the
injury, ($500.00), as well as other nedical expenses
incurred ($38.90), and noney laid out to provide needed
transportation ($254.07) and avoid term nation of her
electricity ($143.00).

FOOTNOTES

1These findings are not and should not be construed as
a finding that the petitioner intentionally failed to report
the incone. The facts indicate that she nay have
negligently failed in this regard.

2Although funds received as personal injury
conpensati on may arguably not be a "windfall” as this term
is commonly understood, it is specifically included in the
definition of |unp sum paynents in the federal regul ations.
45 C.F.R > 223.20(a)(3)(ii)(F). The Departnent of Health
and Human Services' definition of "wndfall” init's
regul ati on has been upheld by the U S. Supreme Court. See
Lukhard v. Reed, 481 U S. 368, 107 S.C. 1807 (1987).
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